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IN THE SUPREME COURT OF THE STATE OF IDAHO 
TODD J. PHILLIPS, in his capacity as 




RICHARD D. GOMEZ, 
Defendant-Respondent. 
LIMITED CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
CHARLES J. NICHOLAS 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
HONORABLE DEBORAH BAIL 
STEVEN FISHER 
ATTORNEY FOR RESPONDENT 
MERIDIAN, IDAHO 
000167
In the Supreme Court of the State of Idaho 
TODD J. PHILLIPS, in his capacity as 
Trustee ofTrust."A" of the-Elliott Family 
Testamentary Trust, · 
Plaintiff-Appellant, 
v. 






) ORDER AUGMENTING PRIOR 
) APPEAL 
) 
) Supreme Court Docket No. 44594-2016 
) Ada County No. CVOC-2013-20057 
) 
) 
.A Clerk'-s Rei;:~m\, Rep~rter:s Transcr~pt and Exhibits were filed electronically with this .. 
Court in prior appeal No. 43678, Phillips v. Gomez (Ada County No. CV-2013-20057). Therefore, 
IT HEREBY IS ORDERED that t;his Record on Appe.al shall be AUGMENTED to include 
the Clerk's Record, Reporter's Trailscript and Exhibit filed in prior appeal No. 43678, Phillips v. 
Gomez (Ada County No. CV-2013-20057). 
IT FURTHER IS ORDERED that the District Court Clerk shall prepare and file a LIMITED 
CLERK'S RECORD with this Court, which shall contain documents requested in this Notice of 
Appeal together with a copy of this Order, out shall not dupHcate ~Y document included in the 
Clerk's Record, filed in prior appeal No. 43678. Furthennore, the LIMITED CLERK'S RECORD 
shall be filed with this Court after settlement occurs. 
> 11!. 
DATED this f ~ day ofN~vember, .2016. 
cc: Counsel of Record 
District Court Clerk 
DistrictJudge D~botah A. Bail 
"" 
arel A. Lehrm·an~ hief 0eputy Clerk for-:: 
Stephen W. Kenyon, Clerk · . ··-···· >-; 
,.' ..... _ ..... 
Entered on JSI 
By: ~-
ORDER AUGMENTING PRIOR APPEAL- Docket No. 44594-2016 
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Todd J Phillips 
vs. 
ADA COUNTY DISTRICT COURT 
CASE SUMMARY 
CASE No. CV-OC-2013-20057 
Location: 
Judicial Officer: 







Ada County District Court 
Bail, Deborah A. 
11/06/2013 
Appellate Case Number: 43678 
CASE INFORMATION 
Statistical Closures AA- All Initial District Court 














Current Case Assignment 




Phillips, Todd J 
Gomez, Richard D 
CASE ASSIGNJ\IBNT 
CV-OC-2013-20057 
Ada County District Court 
11/06/2013 
Bail, Deborah A. 
PARTY INFORMATION 
EVENTS & ORDERS OF THE COURT 
New Case Filed Other Claims 





Affidavit of Service 
(5) Affidavit Of Service 11.8.13 
Notice of Appearance 
Notice Of Appearance (Fisher for Gomez) 
Miscellaneous 
Notice of Intent to Dismiss 
Motion 
Defendant's Motion to Dismiss 
Motion 
Lead Attorneys 







Defendant's IRCP 12(e) Motion for More Definite Statement and IRCP 12(!) Motion to Strike 
Memorandum 
Defendant's Memorandum in Support of Motion to Dismiss and IRCP 12(e) and 12(!) Motions 






















ADA COUNTY DISTRICT COURT 
CASE SUMMARY 
CASE No. CV-OC-2013-20057 
Miscellaneous 
Declaration of Counsel for Defendant 
Notice of Hearing 
Notice Of Hearing (7/23/14@2:30 pm) 
Hearing Scheduled 
Hearing Scheduled (Motion to Dismiss 07/23/2014 02:30 PM) 
Hearing Vacated 
Hearing result/or Motion to Dismiss scheduled on 07/23/2014 02:30 PM· Hearing Vacated 
CANCELED Motion to Dismiss (2:30 PM) (Judicial Officer: Bail, Deborah A.) 
Vacated 
Amended 
First Amended Complaint 
Summons Filed 
Summons Filed For First Amended Complaint 
Hearing Scheduled 
Hearing Scheduled (Jury Trial 04/14/2015 09:30 AM) (2 days) 
Miscellaneous 
Notice o/Trial Setting and Order Governing Further Proceedings 
Answer 
Answer Affirmative Defenses Counterclaim and Demand for Jury Trial (Steven Fisher for 
Defendant) 
Answer 
Plaintiffs Answer to Defendant's Counterclaim 
Stipulation 
Stipulation to Vacate Trial Setting and Re-Set 
Motion 
Motion to Vcate and Re-Set Trial 
Hearing Vacated 
Hearing result/or Jury Trial scheduled on 04/14/2015 09:30 AM- Hearing Vacated (2 days) 
Order 
Order Vacating Trial 
Notice 
Defendant's Notice Of Unavailable Dates 
Miscellaneous 
Unavailable Dates 
CANCELED Jury Trial (9:30 AM) (Judicial Officer: Bail, Deborah A.) 
Vacated 
(2 days) Hearing result/or Jury Trial scheduled on 04/14/2015 09:30 AM: Hearing Vacated 
Hearing Scheduled 
Hearing Scheduled (Jury Trial 09/01/2015 09:30 AM) 2 days 
Miscellaneous 
Amended Notice o/Trial Setting 






















ADA COUNTY DISTRICT COURT 
CASE SUMMARY 
CASE No. CV-OC-2013-20057 
AMENDED Notice of Trial Setting 
Miscellaneous 
Defendant's Proposed Jury Instructions 
Witness List 
Pretrial Schedule of Exhibits And List of Witnesses 
Miscellaneous 
Defendant's Witness and Exhibit Lists 
Miscellaneous 
Defendant's Certificate of Compliance with Order Governing Further Proceedings 
Court Trial Started 
Hearing result for Court Trial scheduled on 09/01/2015 09:00 AM· Court Trial Started 
DC Hearing Held: Court Reporter:# of Pages: 
District Court Hearing Held 
Court Reporter: Nicole Julson 
Number of Transcript Pages for this hearing estimated: more than 500 
Court Trial (9:00 AM) (Judicial Officer: McKee, D. Duff) 
Findings of Fact and Conclusions of Law 
Findings of Fact, Conclusions of Law, and Directions for Entry of Judgment 
Judgment 
Judgment 
Civil Disposition Entered 
Civil Disposition entered for: Gomez, Richard D, Defendant; Phillips, Todd J, Plaintiff. Filing 
date: 9/24/2015 
Status Changed 
STATUS CHANGED: Closed 
Dismissed 
Party (Phillips, Todd J) 
Party (Gomez, Richard D) 
Memorandum 
Memorandum Of Attorney Fees And Costs And Supporting Declaration 
Objection 
Objection to Motion for Costs and Attorneys Fees 
Affidavit 
Plaintiffs Counsels Affidavit in Support of Objection to Fees Costs 
Reply 
Defendant's Reply To Plaintiffs Objection To Defendant's motion For Costs and Attorney Fees I 
Notice of Appeal 
NOTICE OF APPEAL 
Appeal Filed in Supreme Court 
Appealed To The Supreme Court 










ADA COUNTY DISTRICT COlJRT 
CASE SUMMARY 
CASE No. CV-OC-2013-20057 
Notice 
Notice a/Transcript Lodged - Supreme Court No. 43678 
Motion 
for Entry of Amended Final Judgment 
Stipulation 




- Dismissed - Supreme Court No. 43678 
Appeal Filed in Supreme Court 
ffl Notice of Appeal 
Defendant Gomez, Richard D 
Total Charges 
Total Payments and Credits 
Balance Due as of 12/28/2016 
Plaintiff Phillips, Todd J 
Total Charges 
Total Payments and Credits 
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, .... .,. __ ---1""".J -- ------- ---.. 
' '~-----~- ---
Steven Fisher1 ISBN 7 466 
Fisher Law Office, PLLC 
1859 S. Topaz Way, Ste 200 
Meridian, ID 83642 
T: (.208) 350-7277 
F: (208) 350-7278 
E: steven@fisher!awpllc.com 
: Attorney for Defen.dant 
' 
NO I<l-tn+~red 
N0 .. ___ """==:--"1-----
A.M •. ___ -i"~ I·. -~::r 
. -- FUD 
A.M. IQ',()"b P,M ___ _ 
SEP 2 4 20f5 
AUG 3 1. 2016 
CHRISTOPHER D. RICH, Clerk 
By TARA VILLEAEAL 
DEPUTY 
CHRISTOPHER 0. RICH, Clerk 
By TARA VlllEREAL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TQD,D J. PHILLIPS, IN HIS CAPACITY AS 
TRUSTEE OF TRUST 'W' OF THE ELLIOTT 
FAMILY TESTAMENTARY TRUST, 
PLAINTIFF, 
vs. 
RICHARD D. GOMEZ, 
DEFENDANT. 
Case No. CV OC 1320057 
JUDGMENT 
JUDGMENT IS ENTERED AS FOLLOWS: 
1. Judgment is entered in favor of the Defendant and against the Plaintiff. 
Plaintiff shall recover nothing by his compl~int. 
DATED 
JUDGMENT - Page 1 · 
/ 
/ 
Senior District .,.Judge 
,, . 
... . \ 
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.. 
CLERK'S CERTIFICATE OF SERVICE 
I hereby certify th.at on this '2.5~ay of &~lae.-r , 2015, I caused a true 
and accurate copy of the foregoing document to be served upon the following as 
indicated below: 
Charle~ J. Nicholas 
Attorney at Law 
PO Box 547 
Boise, ID ~3701 
Fax: {208)780-7701 
Steven Fisher 
Fisher Law Offi~. PLLC· 
1859 S. Topaz Way, Ste 200 
Meridian, ID 83642 
Fax: (208)780-.7701 
JUDGMENT - P~ge 2 
---.-- Hand Delivery 
X U.S. Mail 
__ Overnight Courier 
Facsimile Transmission --
__ Hand Delivery 
X U.S. Mail 
' __ Overnight Co.L!rier 
Facsimile Transmission --
CHRISTOPHER D. RICH 
CLERK OF THE DISTRICT COURT 
000174
,; 
.': .... :· . -· . . ' .,: . : 
.. ... • i t, .. ,_ 
o o I o I•• 
!, •• ,· .• .::: •• :· ... •• ·:·'~·.:.-·-::r1::.~_:._. 
Charles J. Nicholas (IS6#1 r32}, ,. . · 
Attorney at Law 
Post Office Box 547 
B_ois~;-Jd~h.o 8~70.1:: .· 
Telephone: ((208) 340-6600 
Facsimile: (208) 780-:-7701:- .- ·•.. . . 
Email: charlesjnicholas@groupon·esir:com. 
..... · . . :.---~--_-::F..,11.eO::-=P.::!""M-d!!'"''li,-j~f-,,,--
. , . QCT O 7 2016 .. .. . 
CHRISTOPHER D. PUCH, Clerk 
By KATRINA HOLOEN 
0 
DEPUTV 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
: , . . .. :~: · .. ·. STA"fE ()F IDAHQ, -IN-AND FORJHE' COUNTY OF.ADA 
.. · .. '"'·:•' .. ·:':.· .. .-···/··:.:: ··.· . 
TODD J .. PHll:-LIPS,. in° his''cap0acity as . . . ) . 
TRUSTEE OF TRUST "A" OF THE ) 
ELLIOTT ,::AMILY T~STAMENTARY ) 
TRUst· . . · .. . ,. . ·· · ) 
~laintiff/Appellant. . ) Case No. CV OC 1320057 
vs. •, ·, ... , ; .. ) .. . . .... 
• • • I •• '. :., •• '_))· • N~T_l<?E OF APPEAL 
RICHARD D: GOMEZ .. ·. 
. ' . : ... .· . . . . . . ) Defendant/Res·p6ndent. · ) · · 
----,.--...----....--,--,--) . . .. . 
Fee Category: L(4) $129.00 
o, 0 •o •' ,o I 
TO: THE ABOVE NAMED RE.SPONDENT,. RICHARD D. GOMEZ, AND HIS 
ATTORNEY OF ~ECORD, STEVEN FISHER OF FISHER LAW OFFICES, 1859 S. 
TOPAZ WAY, STE. 200, MERIDIAN IDAHO 83642, AND THE CLERK OF THE 
ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named appellant, TODD J. PHILLIPS, acting in his capacity as 
Trustee of Trust "A" of the Elliott Family Testamentary Trust, appeals against the above 
named respondent to the Idaho Supreme Court from the final judgment entered in the 
above entitle~ action on the 31st day of August, 2016, Honorable Judge Deborah A. 
BaJI presiding. A copy of that Judgment is attached hereto as Exhibit 11A". 
2. That the party has the right to appeal to the Idaho Supreme Court, and the 
judgment described in paragraph 1 above is an appealable order under and pursuant to 
NOTICE OF APPEAL 
cv-oc-201s-20os1 
NOTA 
Notice of Appeal 
152635 
t ~I I IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Ill 
000175
•, . . ·.,. ·· ... .·: .. 
i •• , ... :• - •.. . . ' .. ' ,. . . . . . " .. ' . 
~ule 1.~ l.A.R.:· The Appell.~,:it .h~~ pr~yi~µslyJipp~ale,d from ~ 11~udgm.,enr ~ntere.d in .. : " . . . . . .. . ... . . . . .. . 
t~i~.~c;1s~ .. Of1 ~E;:P\e~ber.f~,.201~, WP!90 "Jl;!dgment'' t~~ Idaho Supr~me Co~rt has 
• 
0 ~ , , o • , ., , 0 ,_ , 4 I• o o • ' • • • • ' 
ponc!udeq wa~ not ar:i appe~lc;1ble final judgr:nent (see Supreme Qourt Docket No. 
• • o o o o • • • o •' o • o ' ,, I ., •, I ' o • o • o • • - • o o I • • o 
43678-20.15). A copy of The Idaho Supreme Court's September 6th 2016 110rder 
I•," • ' • • • • •' • : • I ,1 
Dismi~sing Appeal Without Prejudice".enter~d in that. Docket is attached hereto as 
I o o o • ,• 
Exhibit "B" to this Notice of Appt?al. ... 
3. T~e appellant intends to assert th~ following issues on appeal, together with 
• • • , I • • • 
any other issues which may herea~~r appropriately be raised: 1. Tl;'le lower court .. 
•,• •''• .. ' 1, o o o • •o o o t O I O fo o O 0 
wrongly found that the payment of non-r~funda.ble earnest money to appellant by 
• o o •., o • I o 1 :•, o ', f I • I I o • f • oo o •I 0 
, 
respon_qent, .. ~l)d the acceptance gr th~ .same QY app~llant, co~st!tuted a binding . . . . . .. . '• . 
election by appellqnt.~o ac.cept_\h~ earn~st mon~y as liquidat~d damages in the future 
event of the respondent's f~ilure to close the transaction as agreed; 2. The lower court 
. . . . . 
wrong!~ concluded_the appel~ant could_ not recpve~ any additio·nal sums from !he 
respondent for its actual damages; 3. The court has not yet ruled on the respondent's 
motion for costs and attorney fees, but the respondent has requested excessive and 
unreasonable costs and attorney fees and the appellant reserves the right to appeal 
any unreasonable award of costs and fees the trial court may hereafter order. 
4. No order has been entered sealing any part of the record. 
5. The reporter's standard transcript as defined in Rule 25(c) I.AR. was 
requested and filed and is part of the record in Docket No. 43678-2015. 
_.a. By his previous Notice of Appeal, the appellant requested that all documents 
. ·' . . 
or.charts admitted·as· eihi6its at the trial of this matter be copied and sent to the 
. } •. .. . . 
~upreme Court and, to Appellant's knowledge and belief, that was done and those .. .. . -'~·~. :: .. ... . 
I • • • - •1: f •-.. 
~ : ' . . ... . . .. . . . :· . '. 
NOTICE; OF-APPEAL • : •• ·,.'"a•; 
-\ . .. 
to o O I 
-~ . . . 
o I I• . . . ~· .. . . , . . .. 
.--•:, ·,. :--: .. 
.. , .· ... , . ,. : ~ .,' :" .. . ,... ' -. . . . 
: ••• ,I •: •• ~ • : • ,: ••• -:. • 
Page2 of4 
. .. .... 
000176
• •• • .. j. • . .... • o I ~ 
ex~,ibits are part of th.e.record in Docket No. 43678-2015. Appellant's counsel has been 
., , . . .. , . . 
advised by a Deputy Clerk of the l~aho Supreme Court that the tra,:tscript, exhibits, 
• o o o o o • Io o • o : I • • 
briefs and other documents filed in that Docket will be transferred into the Docket . . . : .. ·. . . .. 
created by this Appeal and become part of the record of this Appeal. 
7. A transcript of the trial court proceedings in this matter was requested from, 
and provided by, the Court Reporter, Nicole Julson, and that transcript is filed in Docket 
No. 43678-2015. For that reason, Appellant has not requested a duplicate transcript. 
And the App~llant has not paid aoy additional estimated fee for the preparation of a 
• • o o ol ,. • o 
duplicate of the Reporter's transcript. 
8 .. That the clerk's record of the case being appealed from has previously been 
prepared and filed with the Idaho Supreme Court in Docket No. 43678-2015 and that 
the fee for the preparation of that record has been paid and any further fees which may 
be requested by the clerk's office on, or subsequent to, the filing of this Notice of 
Appeal will be promptly paid. 
9. That the appellate filing fee has been paid and that service has been made 
upon all parties required to be served pursuant to Rule 20, I.AR .. 
DATED this 7th day of October, 2016 
I. 
' . . 
. : _., 
) .. .. , 
I • • 
. .. .. ' . . .. . . : . . ... 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 7th day of October, 2016, I caused a true and 
correct copy of the foregoing NOTICE OF APPEAL to be served upon the following 
individual by depositing the same in the U.S. mail, first class postage prepaid: 
STEVEN FISHER 
Fisher Law Offices, PLLC 
1859 S. Topaz Way, Ste. 200 
Meridian, Idaho 83642 
DATED this ]th day of October, 2016. 
NOTICE OF APPEAL 
. ~-. . •- I • 
' • • i 
Page 4 of4 
... 
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,~ .. . 
\ ' ..... ·-- -.....;.' 
Steven Fishe~, ISBN 7.466 
Fisher Law Office, PLLC 
1859 s. Tapaz·way. Ste 200 
Meridian, ID 83642 




A.M,, __ , _uwPlA I ·, ~? 
"° eu[tn~{W 
A.M lQ'.91? P1.1i--- SEP 2 ~ 2015 
AUG 3 1.2016 
.. 
CHRIS'mPHER 0. RICH Clerk 
ByTAAA VIU.EA~ 
0ePUTV 
. F: (208) 350-7278 CHRISTOPHER D. RICH, Clerk By TARA VIUEREAL 
E: eteven@fisherlawpllc.com 
Attemey for Defendant 
OEPUTY 
IN THE DISTRICT COURT OF'THE FOURTH JUDICIAL D.ISTRIC.T OF THE 
STATE OF IDAHO, IN AND FOR ~e·coUNTY OF ADA 
TODD J. PHILLIPS, IN HIS CAPACrrv AS • Case No. CV oc 1320057 
TRUSTEE OF TRUST 0A0 OF THE ELLIOTT 
FAMll Y'TESTAMENT.ARYTRlJ&'T, JUDGMENT 
PLAINTIFF, 
vs. 
RICMARO 0. GOMEZ, 
DEFENDANT. 
JUDGMENT IS ENTERED AS FOLLOWS: 
1.· Judgment is antere(f In favor of the Defendant and against 1he Plaintiff. 
Plaintiff shall fe~ver nothing by his complaint. 
• C 
Attorney for Plaintiff 
JUDGMENT -Page 1 
EXHIBIT "A" 
000179
• 1 ,. 
In the Supreme Court of the State of Idaho 
TODD J. PHILLIPS, in his capacity as 

















ORDER DISMISSING APPEAL 
WITHOUT PREJUDICE · 
Supreme Court Docket No. 43678-2015 
Ada County No. CV-2013-20057 
WHEREAS, an Order was entered by this Court on August· 16, 2016, advising that this 
appeal would be dismissed unless this Court receives a copy of a final judgment that conforms with 
Rule S4(a) of the Idaho Rules of Civil Procedme by August 30~· 2016, and this Court not having 
received a copy of a final judgment that conforms with I.A.R. Rule S4(a) by August 30, 2016; 
' therefore, 
IT HEREBY IS ORDERED that this appeal be, and hereby is dismissed without prejudice 
as the Final Judgment "re-entered" on August 31, 2016, was not timely received in this Court 
pursuant to this Court's Order of August 16, 2016. 
IT FURTHER IS ORDERED that oral argument previously seffor December 7, 2016, be 
and hereby is, VACATED. 
DATED this b 11-- day of September, 2016. 
cc: Counsel of Record 
District Court Clerk 
Court Reporter 
District Judge Deborah A. Bail 
ORDER-Docket No. 43678-2015 




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TODD J. PHILLIPS, in his capacity as 




RICHARD D. GOMEZ, 
Defendant-Respondent. 
Supreme Court Case No. 44594 
CERTIFICATE OF EXHIBITS 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho in and for the County of Ada, do hereby certify: 
That the exhibits in this case have previously been forwarded to the parties in prior 
appeal No. 43678. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 28th day of December, 2016. 
CERTIFICATE OF EXHIBITS 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TODD J. PHILLIPS, in his capacity as 




RICHARD D. GOMEZ, 
Defendant-Respondent. 
Supreme Court Case No. 44594 
CERTIFICATE OF SERVICE 
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or'lnterdepartmental Mail, one copy of 
the following: 
LIMITED CLERK'S RECORD 
to each of the Attorneys of Record in this cause as follows: 
CHARLES J. NICHOLAS 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
Date of Service: 
DEC 2 S 2016 
--------
CERTIFICATE OF SERVICE 
STEVEN FISHER 
ATTORNEY FOR RESPONDENT 
MERIDIAN, IDAHO 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TODD J. PHILLIPS, in his capacity as 




RICHARD D. GOMEZ, 
Defendant-Respondent. 
Supreme Court Case No. 44594 
CERTIFICATE TO RECORD 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in 
the above-entitled cause was compiled under my direction and is a true and correct record of the 
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules, 
as well as those requested by Counsel. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
7th day of October 2016. 
CERTIFICATE TO RECORD 
